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Suprene Court Rules in Navy Sonar Case
Saf eguards for Hawai’'i’s whales will continue, for now

Honolulu, H -- A Suprene Court ruling today regarding harmto
whal es and other nmarine manmal s caused by the US Navy' s use of

m d-frequency active sonar off the California coast will have no
i mredi ate affect on a simlar Earthjustice effort to protect

whal es in Hawai'i. The high court struck down two of six
mtigation nmeasures inposed by a California federal district
court intended to protect whal es and dol phins fromthe harnfu
affects of m d-frequency sonar during Navy training exercises.
The Navy uses the sonar to detect diesel-electric submarines.
The Court’s ruling is narromy tailored to the specifics of the
California case and affects only certain provisions of the
district court’s injunction. A prelimnary injunction issued by
federal district judge David A. Ezra in Hawai'i earlier this
year forcing the Navy to take protective steps in the use of
sonar there has successfully provided protection for whal es, and
likely will continue to do so notw t hstandi ng the Suprene
Court’s deci sion.

The US Navy bl asts the sonar at extrenely |oud vol unes
underwat er. This has been cl osely associated with the deaths of
marine mammal s, and in particular, beaked whal es, at |ocations

t hroughout the world. These animals use sound waves to | ocate
food, detect food and predators, and comrunicate wth others of
their species. Exposure to extrenely |oud sonar appears to cause
deep-di ving beaked whales in particular to ascend too rapidly,
resulting in a condition simlar to the “bends” that has been
fatal .

There have been many cases of whal es washi ng ashore dead in
areas where US Navy sonar exercises have been conducted, and
both the National Marine Fisheries Service and the Navy have
acknow edged that m d-frequency sonar can contribute to these
i ncidents, such as one in 2000 when at | east 16 whales died in
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t he Bahanas. A beaked whal e washed up and died on a Ml oka’
beach during Navy sonar exercises in July 2008, and the
government found sonar to be a “plausible, if not likely”
contributor to the enbaynent of sone 200 nel on- headed whal es
near Kaua'i during 2004 exercises, after which a juvenile whale
di ed. The Navy acknow edged that the California exercises could
cause permanent injury to sone 500 beaked whal es and tenporary
deafness to at |least 8,000 whales. In spite of this, the Suprene
Court ruled that the California district court judge didn't
adequat el y support her conclusion that the likely harmto the
whal es and dol phins justified two of the restrictions the court
had i nposed to protect them

The two provisions of the California court’s prelimnary
injunction the high court struck down were one requiring sonar
to be shut down if a marine nmanmal were sited within 2,200 yards
during sonar transm ssion, and another requiring the Navy to
reduce the sonar |evel during an oceanographic condition known
as surface ducting, when sound travels farther under water
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W t hout attenuating, placing marine manmals at greater risk. The
Navy did not appeal any of the other mitigation neasures the
district court ordered, and those have been left in place.

Wil e the Suprene Court’s decision will have no i mmedi ate effect
on the Hawai’i injunction, that injunction includes the sane
surface ducting provision the Suprene Court struck down.
However, unlike the injunction the high court considered, Judge
Ezra did not order a 2,200 yard shutdown in case a whale is
spotted, but instead ordered a graduated power-down, in which

t he sound nust be reduced as the aninmal gets closer, and finally
shut down at 500 yards. This likely will survive any challenge
by the Navy, which itself volunteered a very sim/lar power-down
wi th somewhat snaller distances. In criticizing the California
court’s provision, the Suprenme Court specifically noted that,
unlike the Hawai’i provision, "The District Court's injunction
does not include a graduated power-down, instead requiring a
total shutdown of MFA sonar if a marine mammal is detected
within 2,200 yards of a sonar-emtting vessel."

The Suprene Court did not rule there can never be an injunction
agai nst the Navy. It said, “Of course, mlitary interests do not
al ways trunp ot her considerations, and we have not hel d that
they do.” In fact, since the Supreme Court did not strike down
several other aspects of the California injunction, those, along
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wi th other provisions of Judge Ezra's injunction in Hawai'i—

including a 12 mle coastal exclusion zone, gradual ranping-up
of sonar levels, and nonitoring requirements—ll continue to

provi de enhanced protection for whales while allow ng the Navy
to train.

O her nodern navies use the sanme sonar but in ways | ess harnfu
to whal es and dol phi ns.

“I't’s very clear that md-frequency harns and kills whales. It’s
al so apparent the Navy—i ke ot her nodern navi es—an effectively
train while providing nore protection than the Navy has been
willing to enploy. W expect that as these cases work their way
t hrough the courts, the science and the law will force the Navy
to take a nore responsi ble and bal anced approach,” said
Earthjustice attorney Paul Achitoff.

Earthjustice is representing the Ccean Mammal Institute, the
Animal Welfare Institute, KAHEA: The Hawai i an- Envi r onnment al

Al liance, the Center for Biological Dversity, and the Surfrider
Foundation's Kaua'i Chapter in the Hawai’'i case.

See and hear what the Navy sonar sounds |ike and what inpact it
has on whal es and dol phi ns.
htt p://ww. yout ube. com wat ch?v=09gDk29Y YY

* k% %

Earthjustice is the nation’s | eading non-profit environnental
law firm The Md-Pacific Ofice opened in Honolulu in 1988 and
represents environnental, Native Hawaiian, and comrunity

organi zations. Earthjustice is the only non-profit environnental
law firmin Hawai ‘i and the M d-Pacific and does not charge
clients for its services.
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